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ANSWERS. 


F O R 


James Greig Tenant in Balhungie, Admi- 
niſtrator in Law for Alexander, Fames, 
Margaret, Katharine, Fanet, Agnes, 


and Elizabeth Greigs, his Children ; 


TO THE 


PETITION of Agnes Greig, and John Ker 
Tenant in Ovenſtoun, her Husband, and 
Thomas Donaldſon, Son of the deceaſed Ja- 
net Greig. 


dents, was twice married; her firſt huſband was 
not one Spin, a ſhipmaſter in Dundee, as is ſet 
furth, by miſtake, in the petition, but was one 

Scot, a tenant in Angus. | - 
Very ſoon after the death of her firſt huſband, and fo 
long ago as the beginning of the year 1714, Margaret Miln 
was married to David Greig, the reſpondents father, with 


1 deceaſed Margaret Miln, mother of the reſpon- 


1714 


whom ſhe lived till his death, which happened in the 


month of September 1747. 
The 
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The reſpondent, James Greig, was married, and forisfa- 


miliate in his father's lifetime, and had a numerous fa- 
mily. | 


Greig, the father, executed a latter will and teſtament, pro- 


Sometime before his death, (on 18th July 1744) David 


ceeding upon the narrative, that he was reſolved, in order 
to prevent diſputes betwixt his wite and children after his 
death, to ſettle his worldly affairs; he, therefore, makes his 
teſtament in theſe terms: I name and appoint Margaret 
Miln my ſpouſe, my ſole executor, and univerſal legator, with 
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power to her, at any time after my deceaſe, to make up 
inventaries of my means and effects, and obtain herſelf 
confirmed executor to me, as accords of the law, ſhe be- 
ing always obliged to pay my juſt debts, with the charges 
of my funeral, in a decent and chriſtian manner, with the 
portions and proviſions to my children, who are yet un- 
provided for, in manner after mentioned; that is to 
ſay, I hereby leave and bequeath to David Greig, my 
youngeſt lawful ſon, three ſeven parts of my whole 


means and effects, and to each of Janet and Agnes Greigs, 


my lawful daughters, two ſeven parts thereof, after pay- 
ment of my ſaid debts and funeral charges, and the ne- 
ceſſary expences my ſaid ſpouſe may be put to in the 
management of my affairs; and that, as their full pro- 


viſions, and portions natural; with this expreſs proviſion, 
that my ſaid ſpouſe ſhall have the liferent of the whole du- 


ring all the days of her life; and that the ſaid portions and 


proviſions ſhall be only payable to my ſaid children, at 
the firſt term of Whitſunday or Martmmas after my deceaſe. 


And ii 1s my will, that my ſaid ſpouſe Hall, by accep- 


tation hereof, and of the liferent of my means and ef- 
fects above mentioned, be holden obliged to renounce 
and diſcharge all former proviſions, made by me in her 


favours, by contract of marriage or otherways, and 
all legal ſhare of my means and effects, that 
N | might 
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“might fall and belong to her by and through my deceaſe ; 
and likewiſe any ſhare of my ſaid means and effects that 
might by law fall to her for exercing the ſaid office of 
executor, ſhe being always allowed out of the firſt end 
'* thereof all neceſſary charges that ſhall be deburſed by 
her in the management of my ſaid affairs, to be paid on 
her own word only, without any legal document ; and 
having eſtimate the value of my ſaid means and effects, af- 
ter payment of debts, funeral charges, and the expences 
of management and confirmation, to extend to 7000 
merks Scots money, whereof 3000 merks is deſigned as 
the portion of my ſaid ſon, and 2000 merks as the por- 
tion of each of my ſaid daughters. It ig my will, that 
* the excreſcence, if there ſhall be any, ſhall fall and be- 
long to the children of James Greig in Moodhill, my el- 
deſt lawful ſon, (who hath already been ſufficiently pro- 
vided by me,) equally amongſt them: And accordingly, 
I hereby leave and bequeath the ſaid excreſcence to them. 
And, in the Ja place, it is my will, and I declare, that in 
caſe either my youngeſt ſon, or either of my ſaid daugh- 
ters {hall deceaſe before their reſpective portions and le- 
gacies above mentioned ſhall fall due, and be paid, that 
the portion and proviſion of the deceaſed ſhall fall and. 
belong to the two ſurvivors, equally.” 
David Greig, the teſtator, died, as already ſaid, in Sep- 
tember 1747; and Margaret Min, in virtue of the above 
deed, did immediately enter upon the management of his 
affairs, and began to collect his effects. In the courſe of 
her management, ſhe, at the term of Martinmas 1747, a 
few weeks after her huſband's death, lent out the ſum of 
100 J. Sterling to John Donaldſon of Inverc:ghty, and Mr. 
Thomas Donaldſon miniſter at Liff, for which the took a 
bond to herſelf in liferent, and to the iaid Jauet and Agnes 
Greigs her daughters, their. heirs, executors, or athgaics, 
equally betwixt them; and failing the one by death, to the 
p ſurvivor, 
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ſurvivor, and their brother David Greig, mariner, his heirs, 
executors, or aſſignies. This bond is dated 8th December 
1747, but bears the money to have been borrowed at Mar- 
tinmas preceeding. 

As from Margaret Miln's condition and circumſtances, 
there is no room to believe that ſhe was poſſeſt of ſuch a 
ſum as 100 J. Sterling, or indeed of any ſum at all, there 
cannot be the leaſt reaſonable ground of doubt, that this 
money was lent by her out of her huſband's effects; and 
it appears to have been her intention, that the ſame ſhould 
be applied towards implement of the proviſions granted by 
his latter will to his children : With this view the liferent 
was taken to herſelf, and the fee to the children, in man— 
ner above mentioned: It was not in her power to have 
made any addition to, or alteration of the proviſions ſet- 
tled on them by their father; neither does it appear that 
ſhe had any ſuch intention, but that the fee of this bond, 
taken in favours of her daughters, was meant in part of 
the 2000 merks a piece, provided to them by their fa- 
ther. 

What affords complete evidence, that this bond was in- 
tended towards payment of the daughters proviſions, and 
that it was not underſtood to be a ſeparate ſum of money 
granted to them, is this, That on 3d March 1748, a few 
months after the date of the bond, Janet Greig, the eldeſt 
of David Greig's two daughters, did enter into a contract 
of marriage with fohn Donald/on, eldeſt ſon of the ſaid Mr. 
Thomas Donaldſon miniſter at Liff, with conſent of his fa- 
ther, one of the debitors in the bond, and to which con- 
tract his uncle Fohn Donald/on of Invereighty, the other de- 
bitor in that bond, is a ſubſcribing witneſs. 

By this marriage contract, the ſaid Janet Gretg © aſſigns 
“and diſpones to and in favours of the ſaid John Donald- 
fon, her apparent huſband, his heirs, Cc. all and ſundry 
goods, gear, debts, and ſums of money, and haill means 
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©, and effects pertaining and belonging, or reſting or ow— 
* ing to her any manner of way whatſoever, or which 
may fall, accreſce, or appertain to her at any time du- 
ring the ſubſiſtence of their ſaid intended marria; de 
ge And which ſums and ſubjects, above aſligned and dif- 
* poned, preſently belonging and owing to her, BE the 
ſaid Janet Greg eſtimates to be worth the ſum of 2000 
„ merks Scots money, and the ſaid John Donalaſon accepts 
* as worth that ſum.” 
From this explicit declaration, in a folemn contract of | 
marriage, executed within three months of the date of the 
bond, when the ſame muſt have been freſh in memory, 
your Lordfhi ips have the moſt undoubted evidence, that it | 
was the ſenſe of Janet Creig herſelf, and of all the parties U 
concerned, that the utmoſt extent of her means and effects, 
could never exceed the 2000 merks provided to her by her "ol 
father's deed, and conſequently, that whatever intereſt ſhe 1 
a had in the 100 J. bond, fetl to be imputed pro tanto towards 4 
| payment of the ſaid 2000 merks. WW: 
Margaret Milne, about ten months after her husband's 9 | 
death, finding the management of his affairs burdenſome 14 
| to her, by reaſon of her age and bad health, reſigned it in- 
to the hands of John Donaldſon her ſon-in-law, the reſpon- 
f dent James Greig her fon, and Alexander Paltullo tenant in 
Ballumie, to whom the granted a factory, in theſe terms : 
˖ * Be it known to all men by theſe preſents, me Margaret Ju K 
Mitn, relict of David Greis tenant in Balhungic, and exe- 
*« cutrix teſtamentar to my ſaid husband; Whereas by rea- 
&* ſon of age and r e I cannot look after, and up- 
* lift ſeveral debts and ſums of money w Hereto I am in- 
te titled by my late husband s Jatrer will and teſtament, 
* with ſuch exactneſs as is rec jilite ; Theretorc neceſſary 
4 jt is, that I ſhould nominate, de Aud having experi- 
ence 1n the fidelity and carcfulneſs of John Donalilſan at 
3 « Grange, my ſon-in-law, Alexander Pattulls tenant in Bal- 
0 % lume, 
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* lumie, and James Greig tenant in Balhungi: do hereby 
* nominate, gg conſtitute, and appoint the ſaid John 
* Donaldſon, Q. jointly, to be my actors, factors, wc. 
* giving, granting, and committing to them my full pow- 
er, warrant and committon, for me, and in my name, 
* to aſk, crave, uplift, and receive all debts and ſums of 
“ money, as well principal ſums as annualrents thereof, 
% accompts, and others whatſoever, which pertained and 
* belonged, or were due, addebted, and reſting to the ſaid 
* David Greig the time of his deceaſe, and whereto I have 
* now right, as executrix foreſaid, or which, during this 
factory, ſhall happen to pertain and belong to me by 
** whatever perſon or perſons, with or without ſecurity ; 
* with full power to the ſaids John Donaldſon, c. Pro- 
* viding always that the ſaids John Donald/on, Cc. ſhall be 
bound and obliged, ec. to hold juſt compt, reckoning, 
and payment to me of their intromiſſions, in virtue 
*© hereof.” | 

From this factory it is evident, not only that Margaret 
Min accepted of her husband's deed, but that in virtue 
thereof ſhe took upon herſelf the management of his at- 
fairs, and continued the ſame for ſeveral months after his 
death, till ſhe granted this factory. 

Margaret Miln died in 1749. It has been already ſhown 
from the marriage contract of Janet Greig, one of the 
daughters, that it was underſtood by her and all the parties 
concerned, that her intereſt in this 100 /. was not excluſive 
of the proviſion of 2000 merks granted by her father, but 
was meant to be imputed in part of that proviſion. The 
ſame thing is ſtill more clearly demonſtrated by the 
marriage contract, executed between Agnes Greig the other 
daughter, ſome time after her mother's death, and the 
petitioner fohn Ker, ſon of John Ker tenant in Bonnytown, 


with conſent of his father, to which contract, John Do- 
naldſon 
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naldſon the huſband of Janet Greig the other fiſter, is a ſub- 
ſcribing witneſs. 

By this contract, Agnes Creig, in conveying her eſtes 
to her future husband, confines the fame to the ſum of 
2000 merks, provided to her by her father's latter will and 
teſtament, which proves, that neither ſhe herſelf, nor any of her 
friends, conſidered her as having any intereſt in the 1001. 
bond in queſtion, ſeparate from her proviſion of 2000 
merks; for her mother being then dead, the fee of that 
bond had opened to her and her ſiſter; and had it not 
been conſidered as to be imputed towards payment. of their 
portions, Agnes Greig, without doubt, would have con- 
veyed her ſhare thereof, to her husband in his marriage 
contract. 

Notwithſtanding it thus appears paſt the poſſibility of 
doubt, that both the fiſters and their husbands, and every 
body concerned, were ſatisfied, that their portion of 2000 
merks each was all they had in the world; and conſe-— 
quently, that their intereſt in this bond, was to be imputed 
in part of theſe proportions ; yet the ſurviving ſiſter Agnes 
and her husband, and the ſon of the deceaſed ſiſter Janet, 
with concurrence of his father fohn Donald/on, the 
huſband of Janet, have ſince thought fit to conteſt that 
matter, and have laid the reſpohdent, James Greig, under 
the neceſlity of bringing a proceſs for behoof of his chil- 
dren, to whom, by David Greig's later will above men— 
tioned, the reſidue of his effects is provided, after payment 
of the portions thereby granted to his ſon David, and his 
two daughters Janet and Agnes; all which portions have 
been paid, and are diſcharged. 

The Lord Garden/toun Ordinary, after having the caſe ful- 
ly ſtated, firſt in minutes, and then in a repreſentation and 
anſwers; pronounced the repeated judgments in the pur- 
ſuer's favours; againſt which this petition is now of- 


fered. 
| 1 
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In this petition, the defenders have given up the chief 
grounds, upon which they maintained their plea before 
the Lord Ordinary. What they then principally infiſted 
on was, That ſuppoſing the 1co J. lent out by Margaret 
Ailn, to have been a part of her huſband David Creis's 
effects, yet the was intitled to diſpoſe thereof as ſhe pleaſed, 
becauſe ſhe had right, jure relictæ, to a third of her huſ— 
band's effects, which third would amount to much more 
than 100 J. and that as ſhe never had acknowledged or ho- 
mologated her huſband's latter will, by which a total life- 
rent was granted to her in lieu of her legal proviſion, ſhe 
was, notwithſtanding of that deed, intitled to her legal 
proviſion: That therefore, this 100 J. was to be underſtood 
as lent by her out of her own money, and as ſhe had ta- 
ken the fee thereof to her daughters, it behoved to fall 
to them, independent of their proviſions from their fa- 
ther. 

By this plea, the petitioners ſhowed their conſciouſneſs 
of the fact, which indeed, from what has been already 
ſaid, it ſeems impoſſible to have any doubt of, viz. That 
the 100 J. lent out by Margaret Miln was a part of her 
husband's effects; but they have found themſelves obliged 
to give up their former argument, by reaſon of the factory 
above mentioned, which {hows the moſt expreſs acceptance 
and explicite homologation by Margaret Miln, of her huſ- 
band's later will; it therefore follows, that if the 100 /. 
was a part of David Greg's effects, the petitioners, who 
have already received full payment of the proviſions which 
he granted them, can have no claim to it. 

The petitioners, ſenſible of this, find it neceſſary now to 
maintain, that this 100 J. was Margaret Miln's own pro- 
per money, in order to {thew which, they ſeem much 
puzzled, and are forced, in their petition, to have recourſe 
to a variety of moſt improbable conjectures. 


They 
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They tell your Lordſhips, that Ma#garet Mil may have 
received this money out of the elteRts of her former hus- 
band, or that it may have accrued to her during her wi- 
dowity. 

With reſpec to its having been part of the eflects of her 
firſt husband, it 1s extremely improbable, that a woman 
of her rank, who had lived 33 years with a ſecond hus- 


band, by wha {he had ſeveral children, and was advan- 


ced to old age, ſhould have ſo long kept up an indepen- 
dent ſeparate fund, which had ariſen to her out of the ef- 
fects of her firſt husband. 

But what ſeems to put this matter beyond diſpute, is 
the contract of marriage, of date 23d April 1714, betwixt 
David Greig and Margaret Milu, therein deſigned relict of 
the deceaſt David Scott in Balhungze, The reſpondent has 
produced that contract, which ſhows, that the petitioners 
were in a miſtake, in ſaying, that there was no contract be- 
twixt David Greig and Margaret Miln; and in founding an 
argument upon that miſtaken ſuppoſition : By that contract, 
it would appear that Margaret Miln was poſſeſſed of no ſub- 


Je or effects whatever, and that David Greig received not 


a ſhilling with her. It likeways appears, that her former 
husband David Scott, had been but a man in low circum- 
ſtances; for the whole corns upon his farm, both ſown 
and unſown, with all his cattle, horſes, ſheep, his whole 
inſtruments of husbandry and ſtocking, with all his hou- 
{hold furniture and pleniſhing, both outſight and inſight, 
were eſtimated at no greater ſum than 1500 merks Scots ; 
and the tutor of David Scott's children, conveys the whole 
of theſe ſubjects and effects to David Greig and Margaret 
Miln, upon their becoming bound to theſe children for the 
ſaid ſum of 1500 merks. 

After this, your Lordſhips will not eaſily believe, that 
the ſum of 100 J. Sterling in queſtion, belonged to Mag a- 
ret Miln, as a part of the effects of her firſt huſband, whoſe 
whole effects do not appear to have amounted to ſo large a 
ſum. 


C And 


— —— ot - 
— * - -— —ES — 2 — 89682 — -- 


L 


And with reſpect to the other ſuppoſition, that it may 
have accrued to her during her widowity after the death of 
her firſt hutband, it is not eaſy to ſuppoſe, how the widow 
of a man in ſo low circumſtances as her firſt, huſband ap- 
pears to have been, ſhould have ſaved 100 J. when it ſeems 
more probable, that the could ſcarce have wherewithal to 
live. It ſeems pretty clear, too, from her contract of mar- 
riage with David Greig, that ſhe was married to him al- 
molt immediately after the death of David Scott her firſt 
huſband ; for it appears from this marriage contract, that 
David Scott's ſtocking was not then diſpoſed of; and it 
would even ſeem, that ſome part of that year's crop had 
been ſown by him before his death ; at any rate, it is evi- 
dent, from that contract, that the was poſleſt of no money 
at the time of her ſecond marriage, and that David Greg 
received nothing with her. 

And as to her ſecond widowity after the death of David 
Greig, it is plain ſhe could not have ſaved this 100 J. nor 
any ſum, in the few weeks which intervened between his 
death in September, and her lending out the money at the 
Martinmas following. 

The petitioners have mentioned another account of the 
matter, by a ſuſpicion which they have thought proper to 

Petition, put in the mouth of the reſpondent, that Margaret Miln 
b. 5* had ſecreted this money during the ſtanding of the mar- 
j riage, and had lent it out in her own name, and, conſe- 
quently, that it was her huſband's money, and, as ſuch, 
| fell under the deviſe of 'his will. | 
1 The reſpondent could not but be a little ſurpriſed at ſee- 
ing this ſuſpicion imputed to him, as no ſuch thing was 
ever mentioned in the cauſe, nor, indeed, did ever enter into 
his head: He always averred, what he does now humbly 
maintain, that it evidently appears, from every circum- 
ſtance, that this money was lent by Margaret Miln out of 
her huſband's effects, in the courſe of her management af- 
ter her huſband's death: And this the petitioners them- 
felves ſeemed ſenſible of, while the cauſe was before the 
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Lord Ordinary; but they, at the ſame time, pretended, 
that although the money was part of David Greig's effects, 
yet it belonged to Margaret Miin, jure relifle : That pre- 
tence, however, is now taken off: It is evident, that Mar- 
garet Miln could have no right to it jure relictæ, becauſe ſhe 
had renounced her jus relictæ, by accepting of her huſband's 
deed ; and therefore, if the ſum in queſtion was Da- 
ye Ereig's money, it mult belong to the reſpondent's chil- 
ren. | 

And that this ſum was truly part of David Greig's ef- 
fects, the reſpondent has ſhown from the moſt convincing 
evidence. In order to combat that evidence, the petitio- 
ners endeavour to rear up ſome doubts and objections, 
which when examined, will appear of no weight. 

In the %% place, It is ſaid, that as David Greig had, in 
his will, computed his whole eſſects to amount only to 7000 
merks, and gave to his grandchildren the ſuperplus, in caſe 
there ſhould be any, it is plain, that he ſuppoſed the ſuperplus 
would be very inconſiderable, and that, as it has not been al- 
ledged, that his effects were not ſufficient to pay his debts and 
childrens proviſions, and even to afford an excreſcence to his 
grandchildren, it could not be imagined, that there ſhould 
beſides, ſo large a ſum, as 100 J. Sterling, emerge out of his 
effects. 

But this argument 1s truly of no force; David Greig 
did not make up an exact account of his effects, he reckon- 
ed them to be at leaſt 7000 merks: It is plain, he likeways 
reckoned, that there probably might be ſomething 
more, becauſe he provided that the ſuperplus ſhould go to 
his grandchildren. He lived ſome years after the date of 
his teſtament, ſo that it would be noways ſurpriſing, if the: 
ſuperplus of his funds ſhould have amounted to a much 
larger ſum than 100 J. Sterling. The fact, however, is, that 
it did not amount to more, and that, if the reſpondent's. 
children. ſhould not get this 100 J. they would have no- 
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thing at all by their grandfather's will, as James Greig the 
reſpondent, in place of having any thing over of his fa- 
ther's effects, is, in fact, rather out of pocket, by the pay- 
ment of his father and mother's debts and funeral charges, 
together with the 7000 meiks provided to his younger bro- 
ther and ſiſters, which he has paid. 

It is ſaid, in the 2d place, That it is incredible ſo large a 
ſara as 100 J. ſhould have} been in David Greig's poſſeſſion 
at his death: That had this ſum been lying by him, it 
would not probably have eſcaped the notice of the reſpon- 

Petition, dent his eldeſt ſon, who, by his influence with his mother, 
p. 10. had formed the ſcheme of poſſeſſing himſelf of his father's 
whole effects. 

That this ſum of 100 J. was lying in David Greig's re- 

oſitories at the time of his death, is not probable; but 
what then? there were ſeveral ſums of money due to him; 
and is it anyway improbable, that Margaret Miln ſhould 
at the term of Martmmas after his death, have uplifted or 
been paid 100 /. from one perſon, and lent it to another ? 

David Greig had 100 J. in the hands of Hunter of Bal- 

ellie; he had another 100 J. in the hands of the town of 
Arbroath ; he had 800 J. Scots in the hands of Wedderburn 
of Wedderburn. There is no doubt that Margaret Miln had 
power to uplift all theſe ſums, and to lay them out again 
in ſuch hands as ſhe judged proper. The reſpondent believes, 
that in fact it was the 100 J. which was in Balſkellie's hand 
that was uplifted at Martimas 1747, and lent out upon the 

bond in queſtion ; but as the gentleman is dead, by whom, 
as the reſpondent believes, that tranſaction was made, it 
is not in his power to bringevidence of it, neither does he ap- 
 prehend it to be neceſſary for him to bring complete evi- 
dence, what the particular ſum was which was uplifted 
and ſo lent out, as he imagines it muſt appear clearly to 
your Lordihips, that it was a ſum of money belonging to 
David 
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integrity was never betete called in ion; nor is there 
even the fligchteft ch 1 1a ing ſo upon 
this Occalion,  \ ED Other was able herſelf to ma- 

nage her hüften, „ie did o, when, by reaſon of 
old age and. g the became unfit for ic. he devolved 
the managen; upon the reſpontient and me of her o- 
ther friends. In nat management the reſpory dent acted 


faithiully; he id his brother ang filters the portions 
which their Fes had allotted for then, and he has been 
juſtified by the interlocurors of the Lord Ordinary, and 
8 to be ſo by the judgment of your Lordſhips in the 
queſtion which has now occurred, which he entered into 
with reluctance, but which he found himſelf obliged to 
from indiſpenſible duty to his children, who otherways 
would reap no benefit from their grandfather's intention 
in their favours, and who ſtand much more in need of this 
ſum than the petitioners, whoſe circumitances are far better, 
and indeed opulent for pcople of their rank in life. 

It is ſaid, in the third place, that Margaret Miln never had 
any management of her huſband's affairs: That the whole 
management was in the hands of the reſpondent; and that 
it cannot be ſuppoſed ſo conſiderable a ſum could have been 
withdrawn without his knowledge. 

The next fact as to this matter has been already fſufti- 
ciently explained. The widow herfelf did manage for 
ſome time after her huſband's death; and e was in the 
actual management when this ſum was lent out, and for 
ſeveral months thereafter : Beſides, this money cannot be ſaid 


to have been withdrawn; neither had the reſpondent any 
D reaſon 


E 
reaſon to object to its being lent, nor to the terms upon 
which it was lent, as it was underſtood and intended to 
be imputed towards payment of the portions of his ſiſters 
TJanct and Avnes. 

In the ſcurth place, it is ſaid, that as thereſpondent made 
payment to his brother and filters oftheir proviſions, for which 
he took their diſcharges without taking any notice of the 
ſum which was payable to them by this bond: That this 
affords evidence that he did not conſider himſelf or his 
children as having any right thereto, or that his ſiſters were 
excluded from it by taking payment of the portions provid- 
ed to them by their father's teſtament. | 

But the fact is, that it was ſo clearly underſtood, and 
acknowledged on all hands, that no- more was due to, or 
could be claimed by Janet and Agnes Creigs, than their 
portions of 2000 merks each: That it was not thought 
neceſſary, at paying up their portions, to ſtipulate any 
thing expreſly with regard to this bond ; and it will not 
ſeem ſurpriſing to your Lordſhips, that amongſt unexpe- 
rienced country people, it was not reckoned neceſſary to 
make a regular and legal reſervation about a thing which 
they all underſtood, and were agreed in: This would ac- 
count for no notice being taken of the bond, although 
they had thought of it: But it is alſo extremely poſſible, 
that at the time of paying the portions, the particular 
terms of this bond may not have occurred to them : In ei- 
ther caſe it is evident, that this circumſtance can have no 
weight in the preſent queſtion. | 

The petitioners inſiſt on. ſeveral other topics, which it 
{ſeems hardly neceſſary to take notice of.—It is ſaid, for ex- 
ample, that the bond in queſtion cannot be ſuppoſed to 
have bcen granted towards implement of David Greig's te- 
ſtament, becauſe it does not divide the 100 J. according to 
the ſame proportions, v:z. three ſevenths to the ſon, and 
two ſevenths to each of the daughters, 


But 


©. 


E 


But ſurely no ſtreſs can be laid on this circumſtance :- 
To have divided the 100 /. into ſevenths, would have been 
embaraſſing and abſurd: The ſum given to cach of the 
daughters by the bond, was leſs than their proviſion, con- 
ſequently there was nothing contradictory to the father's 
deed, in giving it towards payment pro tanto of their pro- 
viſions : Margaret Miln was, by her husband's teſtament, 
burdened with the payment of theſe proviſions ; and there- 
fore the preſumption of law 1s, that the ſum in this bond 
was meant to be aſcribed towards the payment, agreeably 
to the maxim, Debitor non preſumtur donare : At any rate, 
as the money was her husband's, it was not in her power 
to beſtow it otherways, than according to his deſtination; 
and indeed it appears, that ſhe had no ſuch intention. 

It is further ſaid, that the reſpondent, by making no 
claim upon this bond for ſo many years, has ſhewn his 
being conſcious, that neither he, nor his children, had a- 
ny right to it. 

This argument may, with great force, be uſed againſt 
the petitioners, who, notwithſtanding that the bond itood 
in their name, have never, till of late, pretended any title 
to it, But with reſpect to the reſpondent, the argument 
does not apply, but turns ſtrongly the other way; for the 
fact is, that the reſpondent, {ſometime after the death of 
Margaret Miln, did receive, as adminiſtrator in law for his 
children, two years annualrent of this bond from Peter Kinin— 
mond writer in Dundee, in name of Mr. Thomas and John 
Donaldfons, the debitors in the bond. 

„ Sometime after, the affairs of the Donald/ons, the debitors 
in this bond, having gone into diforder, a queſtion occur- 
red in law, how far the eſtate of 7ohn Donald/on, which 
was by that time purchaſed by one Mr. Simp/on, was affec- 


table by a bond of relief, which ohn Donaldſon had grant- 


ed to his brother Mr. Thomas Donald/on, all the creditors of 


Mr. Thomas and John Donaldſons, reckoned thernſelves con- 


cerned. 


— 


TATE 


cerned in this queſtion, and contributed jointly towards 
the expence of eſtabliſhing their debts as a real burden up- 
on the eſtate of Invereig ty. Theſe petitioners, however, 
took no concern in this matter, nor did they ever contri- 
bute a ſhilling towards the expence of the lirigation ; but 
the reſpondent concurrel in joint meaſures with the other 
* creditors, and with them made advances of money 
for eſtabliſhing their right, in which they at length 
___ prevailed. This ſhews to a demonſtration, that the 
| petitioners did not conſider themſelves as having any, con- 
cern in this bond ; and that the reſpondent alone, as admi- 
niſtrator for his children. was reckoned creditor therein, 
although the petitioners are now deſirous to reap the bene 
fit. It is ſubmitted to your Lofalb ps, how far their con- 
duct is either juſt or becoming. 
Upon the whole, when your Lordſhip ps ſee, that it was a 
thing underſtood and acknowledged by: all the parties con- 
cerned, by the daughters themſelves, by their huſbands, 
by the whale friends of the family ; and "alſo, by the debi- 
tors in the bond, who came to have ſome intereſt in the 
matter, when the ſon of one of them, and the nephew of 
the other married Janet Greig; when it appears to have 
been underſtood by them all, that Janet and her ſiſter had 
no farther intereſt in the bond, except towards payment of 
their proviſions, that no addition was or could be made 
to theſe proviſions ; and that 2000 merks a piece, was uni- 
verſally acknowledged to be the whole that the daughters 
could have any claim to; when your Lordſhips ſee all theſe 
things ſo clearly afcertained jand farther oe rhite Margaret Miln 
had not, nor could have any fund out of which the money lent 
upon the bond in queſtion could ariſe ; the reſpondent is per- 
{waded your Lordſhips can entertain no doubt, that this mo- 
33 ney was part of the effects of David Greig ; that by being ta- 
8 ken payable to his daughters, it could oaly be-intended to 
_ be aſcribed towards payment of their portions; and that 
x8 as their portions have been allunde paid, and are diſchar- 
1 ged, this ſum muſt fall to the reſpondent's children, in 
— virtue of their grandfather's teſtament. 

Fg In reſpect whereof, &c. 

| W. NAIRNE 
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